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DEPARTMENT  OF  THE  INTERIOR 
Office  of  the  Secretary 
43  CFR  Part  426 

Acreage  Limitation;  Water  and  Power 
Rules  and  Regulations 

agency:  Water  and  Power  Resources 
Service,  Department  of  the  Interior. 
ACTION:  Proposed  rule. 

summary:  The  Water  and  Power 
Resources  Service,  Department  of  the 
Interior,  proposes  to  issue  rules  and 
regulations  establishing  policies  and 
procedures  to  meet  the  responsibilities 
of  the  Secretary  of  the  Interior  in 
administering  the  acreage  limitation  and 
other  provisions  of  Reclamation  law. 
These  proposed  rules  are  issued  in 
response  to  the  order  of  the  United 
States  District  Court  for  the  District  of 
Columbia  in  the  case  of  National  Land 
for  People,  Inc.  v.  the  Bureau  of 
Reclamation  of  the  Department  of  the 
Interior  (417  F.  Supp.  499  (D.C.D.C. 

1977]).  T^e  rules  and  regulations  will 
provide  uniform  criteria  and  procedures 
to  administer  the  acreage  limitation 
provisions  of  law  so  as  to  assure 
uniform  application  of  those  provisions 
among  all  water  user  entities  receiving 
irrigation  water  from  Federal  projects 
governed  by  Reclamation  law.  A  draft 
environmental  impact  statement  on 
acreage  limitation  which  addresses  the 
impacts  of  these  proposed  rules  and 
several  other  alternatives  for 
administering  the  acreage  limitation 
provisions  of  Reclamation  law  has  been 
prepared  and  a  Notice  of  Availability 
for  this  statement  is  published 
separately  in  this  issue  of  the  Federal 
Register. 

DATE:  Comment  period  closes  March  16, 
1981. 

ADDRESS:  Comments  on  the  proposed 
rules  should  be  submitted  to:  Phillip  T. 
Doe,  Study  Co-Team  Leader,  Water  and 
Power  Resources  Service,  Engineering 
and  Research  Center,  P.O.  Box  25007,  D- 
700,  Denver,  CO  80225. 

Comments  can  be  incorporated  with 
comments  reviewers  may  wish  to  submit 
on  the  draft  environmental  impact 
statement  on  acreage  limitation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vernon  S.  Cooper,  Senior  Staff  Assistant 
for  Special  Projects,  Operation  and 
Maintenance  Policy  Staff,  Water  and 
Power  Resources  Service,  Department  of 
the  Interior,  Washington,  DC  20240,  (202) 
343-2148. 

SUPPLEMENTARY  INFORMATION:  On 

August  25, 1977,  the  Department  of  the 
Interior  published  proposed  rules  and 
regulations  for  acreage  limitation  in 


volume  42  of  the  Federal  Register,  pages 
43044  to  43049.  During  the  128-day 
comment  period  on  these  proposed 
rules,  the  Department  of  the  Interior 
received  over  11,000  written  comments 
and  heard  testimony  from  1,075 
witnesses  at  17  public  hearings.  On 
December  7, 1977,  during  the  comment 
period,  the  Department  was  enjoined 
from  proceeding  with  the  rulemaking 
actions  by  the  United  States  District 
Court  for  the  Eastern  District  of 
California,  until  an  environmental 
impact  statement  on  the  proposed  rules 
had  been  published.  The  Department 
revised  the  proposed  rules,  taking  the 
comments  received  during  the  comment 
period  into  consideration  and  has  based 
the  draft  environmental  impact 
statement  on  these  revised  proposed 
rules.  The  principal  revisions  made  to 
the  proposed  rules  published  on  August 
25, 1977,  are  as  follows: 

1.  All  owners  and  lessees  of  land  that 
receives  Federal  project  water  must 
reside  within  50  miles  of  the  land.  The 
residency  requirement  would  be  phased 
in  gradually  in  that  existing  individual 
owners  who  acquired  land  prior  to 
January  1, 1978,  need  not  become 
residents.  New  owners  acquiring  land 
subsequent  to  January  1, 1978,  must 
establish  residency  within  3  years  to 
continue  to  receive  Federal  project 
water  for  the  land  so  acquired.  Non¬ 
family  corporations  and  non-family 
multiple  ownership  would  be  given  a  5- 
year  period  to  transfer  their  land  to 
eligible  owners.  Lessees  of  land 
receiving  Federal  project  water  would 
have  to  satisfy  the  residency 
requirement  at  the  termination  of  any 
valid  written  lease  in  effect  on  January 
1, 1978,  or  within  5  years  of  the  efifective 
date  of  the  regulations,  whichever  is 
greater.  New  lessees  would  have  to 
meet  the  residency  requirement  within  3 
years. 

2.  The  maximum  acreage  that  an 
individual  could  irrigate  with  Federal 
project  water  would  be  480  acres  of 
which  no  more  than  160  acres  could  be 
owned.  Family  multiple  ownership 
arrangements  could  irrigate  960  acres  of 
which  no  more  than  640  acres  could  be 
owned.  A  multiple  ownership  composed 
of  two  unrelated  adults  could  irrigate 
960  acres  of  which  mo  more  than  320 
acres  could  be  owned. 

The  revisions  to  the  proposed  rules 
were  made  in  May  1978  under  the 
direction  of  Leo  Krulitz,  former  Solicitor 
of  the  Department  of  the  Interior.  The 
proposed  rules,  as  revised,  are  published 
below. 

The  Department  of  the  Interior  has 
determined  that  this  document  is  a 
significant  rule  because  it  will  impact 


local  governmental  entities,  require 
major  record  keeping  by  the 
administering  agency,  and  may  have  a 
substantial  economic  effect  in  the  areas 
where  the  rules  would  apply.  The 
Department  will  make  a  determination  if 
a  regulatory  analysis  is  required  under 
Executive  Order  12044  and  43  CFR  Part 
14  by  April  1, 1981,  and  will  publish  an 
appropriate  notice  in  the  Federal 
Register  when  that  determination  has 
been  made. 

Dated;  January  8, 1981. 

Daniel  P.  Beard, 

Acting  Assistant  Secretary — Land  and  Water 
Resources. 

Part  426  is  proposed  to  be  added  to 
read  as  follows: 

PART  426—RULES  AND 
REGULATIONS  FOR  PROJECTS 
GOVERNED  BY  FEDERAL 
RECLAMATION  LAW 

Sec. 

426.1  Objectives. 

426.2  Applicability. 

426.3  Authority. 

426.4  Dehnitions. 

426.5  Residency. 

426.6  Non-exess  land,  designation,  price 
approval. 

426.7  Class  1  equivalency. 

426.8  Circumstances  under  which  project 
water  may  be  delivered  to  excess  land. 

426.9  Lands  not  eligible  to  receive  project 
water. 

426.10  Disposition  of  excess  lands. 

426.11  Appraisals. 

426.12  Forms  of  ownership. 

426.13  Leases. 

426.14  Application  of  the  acreage  limitation. 

426.15  Commingling. 

426.16  Recordkeeping  by  districts. 

426.17  Decisions  and  appeals. 

Authority:  The  Administrative  Procedure 

Act,  60  Stat.  237,  5  U.S.C.  §  552,  553,  the 
Reclamation  Act  of  1902,  as  amended  and 
supplemented.  32  Stat.  388. 43  U.S.C.  §  371  et 
seq. 

§  426.1  Objectives. 

The  Reclamation  Act  policies  of 
limiting  the  amount  of  land  under 
control  of  any  one  person  for  which 
project  water  may  be  supplied,  and 
requiring  the  person  controlling  the  land 
to  reside  on  or  in  the  neighborhood  of 
the  land  benefited,  are  designed: 

(a)  To  provide  opportunity  for  a 
maximum  number  of  farmers  on  the 
land,  and  for  deserving  individuals  to 
get  a  start  in  farming; 

(b)  To  distribute  widely  the  benefits 
fi-om  federally-subsidized  reclamation 
projects; 

(c)  To  promote  the  owner-operated 
family  farm; 

(d)  To  preclude  the  accrual  of 
speculative  gain  in  the  disposition  of 
reclamation-benefited  land. 
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It  deserves  emphasis  that  reclamation 
law  imposes  no  restriction  on  the 
amount  of  land  that  may  be  owned  or 
controlled  by  an  individual  or  group  of 
individuals.  The  law  restricts  only  the 
land  to  which  federally-subsidized 
project  water  may  be  delivered.  These 
regulations  establish  procedures  and 
criteria  to  govern  control  and  ownership 
of  all  land  receiving  water  subject  to  the 
acreage  limitation  and  residency 
portions  of  reclamation  law,  in  order  to 
provide  imiform  administration  of  those 
provisions.  These  regulations  will  be 
interpreted  and  enforced  to  carry  out  the 
Reclamation  Act  policies  described 
above. 

§  426.2  Applicability. 

(a)  These  regulations  apply  to  all 
lands,  situated  in  projects  receiving 
water  subject  to  the  acreage  limitation 
or  residency  provisions  of  reclamation 
law.  This  includes  excess  land  whether 
under  recordable  contract  or  not,  and 
non-excess  land. 

(b)  In  part,  these  regulations  deHne, 
consistent  with  but  with  greater 
specincity  than  existing  recordable 
contracts,  eligible  taker  of  excess  lands 
and  procedures  to  be  used  in  disposing 
of  excess  lands.  These  regulations  also 
establish  uniform  rules  with  regard  to 
residency  and  acreage  limitations  for  all 
those  owning  or  leasing  lands  which 
now  benefit  or  will  benefit  from  the 
delivery  of  federally-subsidized 
reclamation  project  water. 

(c)  These  regulations  shall  be 
inapplicable  to  existing  repayment, 
water  service  and  recordable  contracts 
only  to  the  extent  there  is  a  clear, 
specific  and  irreconcilable  conflict 
between  these  regulations  and 
provisions  in  existing  contracts,  and 
then  only  to  the  extent  those  conflicting 
contractual  provisions  are  vsilid  and 
consistent  with  reclamation  law. 

(d)  All  new  repayment  or  water 
service  contracts  executed  after  the 
effective  date  of  these  regulations  shall 
expressly  incorporate  these  regulations, 
including  any  changes  made  in  them,  by 
reference. 

(e)  Specific  rules  on  the  application  of 
the  residency  and  acreage  limitation 
parts  of  these  regulations  are  found  in 
section  426.5(e]  and  426.14  below. 

§  426.3  Authority. 

These  regulations  are  promulgated 
pursuant  to  authority  vested  in  the 
Secretary  by  Congress  in  the 
Administrative  Procedure  Act,  60  Stat. 
237,  5  U.S.C.  §§  55,  553,  and  the 
Reclamation  Act  of  1902,  as  amended 
and  supplemented,  32  Stat.  388, 43  U.S.C. 
§  371  et  seq.  The  basic  acreage 
limitation  and  residency  requirements  of 


reclamation  law  were  initially  contained 
in  the  Reclamation  Act  of  June  17. 1902. 
Congress  has  modified  the  reclamation 
law  in  the  following  situations: 

(a)  Statutory  Exemptions  from 
Acreage  Limitation. 

(1)  Colorado-Big  Thompson  Project, 
Colorado,  Act  of  June  16, 1938  (52  Stat. 
764,  43  U.S.C.  §  386). 

(2)  Truckee  Storage  and  Humboldt 
Projects,  Nevada,  Act  of  November  29, 
1940  (54  Stat.  1219). 

(3)  Owl  Creek  Unit,  Missouri  River 
Basin  Project,  Act  of  August  28, 1954  (68 
Stat.  890). 

(4)  Santa  Maria  Project,  California, 

Act  of  September  3, 1954  (68  Stat.  1190). 

(5)  Beaverhead  Valley,  Montana,  East 
Bench  Unit,  Missouri  River  Basin 
Project,  Act  of  July  24, 1957  (71  Stat. 

309). 

(6)  San  Felipe  Division,  Central  Valley 
Project,  California  (North  and  South 
Santa  Clara  Subareas  only).  Section  5, 
Act  of  August  27, 1967  (81  Stat.  173,  43 
U.S.C.  §  616fff-5). 

(7)  Narrows  Units,  Missouri  River 
Basin  Project,  Colorado,  Act  of  August 
28, 1970  (84  Stat.  830). 

(b)  Statutory  Modifications  of 
Acreage  Limitation. 

(1)  Projects  constructed  pursuant  to 
the  Water  Conservation  and  Utilization 
Act  of  August  11, 1939  (53  Stat.  1418, 16 
U.S.C.  §  5902(2)),  as  amended  by  the  Act 
of  October  14, 1940  (54  Stat.  1121). 

(2)  San  Luis  Valley  Project,  Colorado, 
Act  of  June  27, 1952  (66  Stat.  282). 

(3)  Nonexcess  holding  set  at  480 
irrigable  acres,  Kendrick  Project, 
Wyoming,  Act  of  September  4, 1957  (71 
Stat.  608). 

(c)  Congressionally-established 
Acreage  Equivalency 

(1)  Land  equivalent  to  120  acres  of 
Class  1  land. 

(1)  Baker  Project  (Upper  Division), 
Oregon,  Act  of  September  27, 1962  (76 
Stat.  634,  43  U.S.C.  §  616u). 

(2)  Land  equivalent  to  130  acres  of 
Class  1  land. 

(i)  East  Bench  Unit  (bench  lands  only), 
Missouri  River  Basin  Project,  Montana, 
Act  of  July  24, 1957  (71  Stat.  309). 

(3)  Land  equivalent  to  160  acres  of 
Class  1  land. 

(i)  Seedskadee  Project,  Wyoming,  Act 
of  August  28, 1958  (72  Stat.  963). 

(ii)  Savory-Pot  Hook  Project, 
Colorado-Wyoming,  Act  of  September  2, 
1964  (78  Stat  852,  43  U.S.C.  §  616jj). 

(iii)  Bostwick  Park  Project.  Colorado, 
Act  of  September  2, 1964  (78  Stat  852,  43 
U.S.C.  §  616jj). 

(iv)  Fruitland  Mesa  Project  Colorado, 
Act  of  September  2, 1964  (78  Stat.  852, 43 
U.S.C.  §  616jj). 


(v)  Animas-La  Mata  Project 
Colorado-New  Mexico.  Act  of 
September  3a  1968  (82  Stat  885). 

(vi)  Dolores  Project  Colorack),  Act  of 
September  30. 1968  (82  Stat.  885). 

(vii)  Dallas  Creek  Project  Colorados 
Act  of  September  30, 1968  (82  Stat  885). 

(viii)  San  Miguel  Ftoject  Colorado, 

Act  of  September  30, 1968  (82  Stat  885). 

(ix)  West  Divide  Project  Colorado, 

Act  of  September  30. 1968  (82  Stat  885). 

(x)  Riverton  Extension  Unit  Missouri 
River  Basin  Project,  Wyoming,  Act  of 
September  25, 1970  (84  Stat.  861). 

(xi)  Polecat  Bench  Project.  Wyoming, 
Act  of  March  11. 1976  (90  Stat  205, 43 
U.S.C.  §  615kkkk). 

(xii)  Pollock-Herried  Project  South 
Dakota,  Act  of  March  11, 1976  (90  Stat 
208,  43  U.S.C.  S  6151111). 

(xiii)  Kanapolis  Unit  Pick-Sloan 
Missouri  Basin  Project,  Kansas,  Act  of 
September  28, 1976  (90  Stat.  1324). 

(xiv)  Oroville-Tonasket  Unit 
Extension,  Chief  Joseph  Dam  Project 
Washington,  Act  of  September  28, 1976 
(90  Stat  1325). 

(xv)  Unitah  Unit  Central  Utah  Project 
Utah,  Act  of  September  2a  1976  (90  Stat 
1327). 

(xvi)  Allen  Camp  Unit,  Central  Valley 
Project  California.  Act  of  September  28, 
1976  (90  Stat.  1328). 

(d)  Staturtory  Use  of  Interest  Payment 
for  Excess  Lands. 

(1)  Washoe  Project  Califomia- 
Nevada,  Act  of  August  1, 1956  (70  Stat. 
775,  43  U.S.C.  §  614), 

(2)  Small  Reclamation  Projects,  Act  of 
August  6, 1956  (70  Stat  1044,  43  U.S.C. 

§  422a-l),  as  amended. 

(3)  Mercedes  Division,  Lower  Rio 
Grande  Rehabilitation  Project  Texas, 
Act  of  April  7, 1958  (72  Stat.  82). 

(4)  La  Feria  Division,  Lower  Rio 
Grande  Rehabilitation  Project  Texas, 
Act  of  September  22, 1959  (73  Stat.  641). 

(e)  Delivery  of  Project  Water  to 
Certain  Categories  of  Excess  Lands 
Pursuant  to  Statute. 

(1)  Involuntary  acquisition  of  excess 
land  (i)  Act  of  July  11. 1956  (70  Stat.  524, 
43  U.S.C.  §§  423e.  544). 

(2)  Siu^iving  Spouse  (i)  Act  of 
September  2, 1960  (74  Stat  732, 43  U.S.C. 
§  423h). 

(3)  Columbia  Basin  Project, 
Washington,  Act  of  October  1, 1962  (76 
Stat.  67a  16  U.S.C.  §  835-1,  835c). 

(4)  States,  their  political  subdivisions 
and  agencies  thereof.  Act  of  July  7, 1970 
(84  Stat  411,  43  U.S.C.  §  425). 

(5)  Naval  Air  Station,  Lemoore, 
California,  Act  of  August  10, 1972  (86 
Stat  531). 

(f)  Excess  Land  Provisions  Modified 
by  Acts  of  Congress  Authorizing 
Execution  of  Specific  Contracts 
Negotiated  Pursuant  to  Section  7  of  the 
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Reclamation  Project  Act  of  1939  (53  Slot. 
1187.  43  U.S.C.  485f). 

(1)  Kittitas  Reclamation  District. 
Kittitas  Division,  Yakima  Project, 
Washington,  Act  of  May  6, 1949  (63  Stat. 
64). 

(2)  Prosser  Irrigation  District,  Yakima 
Project,  Washington,  Act  of  October  27, 
1949  (63  Stat.  943). 

(3)  Roza  Irrigation  District,  Yakima 
Project,  Washington,  Act  of  June  30. 

1954  (68  Stat.  359). 

(4)  Vale  Oregon  Irrigation  District. 

Vale  Project,  Oregon,  Act  of  October  27, 
1949  (63  Stat.  943). 

(5)  Frenchtowm  Irrigation  District. 
Frenchtown  Project,  Montana,  Act  of 
June  23, 1952  (66  Stat.  153). 

(6)  Owyhee  Irrigation  District, 
Ontario-Nyssa  Irrigation  District,  Gem 
Irrigation  District,  Ridgeview  Irrigation 
District,  Advancement  Irrigation 
District.  Payette-Oregon  Slope  Irrigation 
District.  Crystal  Irrigation  District, 

Bench  Irrigation  District,  and  Slide 
Irrigation  District,  Owj'hee  Project, 
Idaho-Oregon,  Act  of  June  23, 1952  (66 
Stat.  152). 

(7)  Gering  and  Ft.  Laramie  Irrigation 
District,  Goshen  Irrigation  District,  and 
Pathfinder  Irrigation  District,  North 
Platte  Project,  Nebraska-Wyoming,  Act 
of  July  17, 1952  (66  Stat.  754). 

(8)  Hermiston  Irrigation  District  and 
West  Extension  Irrigation  District, 
Umatilla  Project,  Oregon,  Act  of  June  18, 
1954  (68  Stat.  254). 

(9)  North  Unit  Irrigation  District, 
Deschutes  Project,  Oregon,  Act  of 
August  10, 1954  (68  Stat.  679). 

(10)  American  Falls  Reservoir  District 
No.  2,  Minidoka  Project,  Idaho,  Act  of 
August  21. 1954  (68  Stat.  762). 

(11)  Black  Canyon  Irrigation  District. 
Boise  Project,  Idaho,  Act  of  August  24. 
1954  (68  Stat,  794). 

(12)  Tulelake  Irrigation  District. 
Klamath  Project,  California-Oregon.  Act 
of  August  1, 1956  (70  Stat.  799). 

§  426.4  Definitions. 

(a)  Adjoining  neighbors  are  eligible 
takers  of  excess  land  who  own  or  lease 
land  contiguous  to  the  parcel  which 
includes,  in  whole  or  in  part,  the  excess 
land  which  is  to  be  transferred. 

(b)  Class  1  irrigable  land,  is  project 
land  determined  by  the  Secretary  to  be 
the  most  potentially  productive,  on  a  net 
income  per  acre  basis,  in  a  particular 
project.  This  concept  is  used  to 
determine  nonexcess  land  entitlement 
on  those  projects  for  which  class  1 
equivalency  has  been  authorized.  Class 
1  equivalency  allowances  will  be 
permitted  only  for  those  lower  land 
classes  where  the  maximum  acreage 
allowable  by  law  is  not  sufficient  to 


provide  a  reasonable  level  of  family 
income. 

(c)  Commingled  water  is  water 
comprised  of  both  project  and 
nonproject  water  stored  in  or  delivered 
by  or  through  a  common  facility. 

(d)  Date  of  unitial  availability  of 
water  shall  mean  the  date  that  project 
water  becomes  available  to  an  irrigation 
block  (a  designated  portion  of  the 
irrigable  land  of  a  project)  as 
determined  by  the  Secretary. 

(e)  Designated  nonexcess  land  is  the 
land  of  an  excess  landowner  which  has 
been  designated,  under  terms  of  the 
water  service  or  repayment  contract  or 
as  provided  in  these  rules,  to  be  eligible 
to  receive  project  water  as  his  or  her 
nonexcess  land. 

(f)  District  shall  mean  any  entity  or 
individual  which  has  a  contract,  lease, 
license  or  permit  with  the  United  States 
for  a  water  aupply  for  agricultural 
purposes. 

(g)  Eligible  taker  is  an  individual  who 
(1)  qualifies  as  a  resident  holder  defined 
in  426.4(t)  or  who  has  under  oath  agreed 
to  become,  and  shall  become,  a  resident 
holder  within  three  years  of  acquisition 
of  the  land:  (2)  will  not,  after  the 
acquisition,  be  the  owner  of  excess  land 
as  defined  in  426.4(h);  and  (3)  has  met  all 
other  requirements  of  reclamation  law 
and  these  rules. 

(h)  Excess  land  is  irrigable  land,  other 
than  exempt  land,  capable  of  being 
served  with  water  from  any  Federal 
project  under  the  reclamation  law, 
owned  or  controlled  by  any  person  in 
excess  of  the  maximum  allowable 
acreage  under  reclamation  law.  In 
determining  excess  land  all  lands  in  all 
districts  held  by  any  one  person  shall  be 
considered.  Excess  land  refers  only  to 
the  acreage  limitation  and  not  to  the 
residency  requirement:  that  is,  a  parcel 
of  land  within  the  maximum  allowable 
acreage  but  held  by  a  non-resident  shall 
not  be  considered  excess  land. 

(i)  Exempt  land  is  irrigable  land  in  a 
project  governed  by  Reclamation  law  to 
which  the  acreage  limitation  provisions 
do  not  apply.  Exempt  status  may  be 
based  on:  (1)  express  statutory 
exemptions,  which  include  projects 
listed  in  §  426.3(a)  and  contracts 
approved  by  Congress  which  are  listed 
in  §  426.3(f);  (2)  implied  statutory 
exemptions  where  the  Solicitor  has 
determined,  in  a  formal  indexed 
Memorandum  Opinion,  that  Congress 
did  not  intend  the  restrictions  to  apply 
because  no  federal  subsidy  is  involved 
in  the  storage  or  delivery  of  such  water; 
i.e.,  the  total  cost  to  the  Federal 
Government  of  such  storage  and 
delivery  is  recovered  in  full,  or  (3) 
exemptions  based  on  a  determination 
buy  the  Secretary,  upon  payout  of 


construction  charges  over  a  full 
repayment  period,  that  a  general  pattern 
of  family-size  ownership  has  developed 
(Sol.  Op.  M-36634,  68 1.D.  372,  400-401, 
Note  73  (1961)).  Exemptions  from  the 
acreage  limitation  do  not  include 
exemptions  from  the  residency 
requirements  unless  otherwise  provided 
by  Congress. 

(j)  Family  relationship  shall  include 
persons  in  a  direct  lineal  descendant 
relationship,  siblings,  and  spouses.  For 
example,  brothers  and  sisters,  their 
parents,  grandparents,  children, 
grandchildren  and  spouses  are 
considered  in  a  family  relationship. 

(k)  Irrigable  land.  For  the  purpose  of 
determining  the  areas  to  which  acreage 
limitations  are  applicable,  irrigable  land 
is  the  acreage  possessing  irrigated  crop 
production  potential,  after  excluding 
areas  occupied  by  and  currently  used 
for  homesites,  farmstead  buildings,  and 
corollary  permanent  structures  such  as 
feed  lots,  equipment  storage  yards,  and 
similar  facilities,  together  with 
dedicated  roads  open  for  unrestricted 
use  by  the  public.  Areas  used  for  field 
roads,  farm  ditches  and  drains,  tail 
water  ponds,  temporary  equipment 
storage,  and  other  improvements  subject 
to  change  at  will  by  the  landowner,  are 
included  in  the  irrigable  acreage. 

(l)  Leasing  is  a  legal  arrangement 
where  the  person  owing  the  land  (the 
leassor)  relinquishes  to  another  (the 
lessee)  effective  control  operation  and 
management  of  the  land,  in  exchange  for 
cash  or  other  value.  Contract 
arrangements  for  limited  use  of  the  land, 
such  as  for  part-year  livestock  grazing, 
or  for  sale  or  use  of  crop  residue,  shall 
not  be  considered  leasing. 

(m)  Long-time  tenants  or  employees 
are  eligible  takers  who  have  leased  land 
from,  or  been  employed  by,  the  owner 
the  excess  lands  being  diposed  of  for  10 
years  preceding  the  disposal  of  the 
excess  lands. 

(n)  Neighborhood  of  the  land  is  an 
area  comprised  of  a  maximum  50-miies 
radius  from  the  particular  tract  of  land 
receiving  water  from  a  Federal  project 
governed  by  Reclamation  law.  The 
Secretary  may,  after  public  hearing, 
reducing  the  maximum  radius  in 
particular  districts,  depending  upon 
local  conditions,  where  he  determines 
modifications  will  help  carry  out  the 
objectives  of  the  law  and  these 
regulations  to  encourage  owner- 
occupied  family  farming. 

(o)  Non-excess  land  is  irrigable  land 
capable  of  being  served  with  project 
water,  owned  or  controlled  by  one 
person,  which  does  not  exceed  the 
maximum  allowable  acreage  under 
Reclamation  law. 
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(p)  Non-project  water  is  any  water 
other  than  project  water.  Lands  served 
by  only  non-project  water  shall  not  be 
subject  to  the  limitations  of  Reclamation 
law. 

(q)  Project  water  is  water  that  is 
developed  or  furnished  under 
reclamation  law  by  or  through  federally 
financed  facilities  to  a  District  as 
defined  in  426.4(f).  All  deliveries  of 
project  water  shall  be  subject  to  the 
limitations  of  Reclamation  law  except  to 
the  extent  the  land  served  is  exempt 
land  as  defined  in  426.4(i). 

(r)  Recordable  contract  is  an 
agreement  by  an  excess  landowner  to 
sell  specific  excess  lands  upon  terms 
and  conditions  satisfactory  to  the 
Secretary  and  at  prices  not  to  exceed 
those  fixed  by  the  Secretary,  which 
renders  those  excess  land  eligible  to 
receive  project  water.  The  contract  must 
be  recorded  in  the  official  records  of  the 
county  in  which  the  land  is  situated. 

(s)  Repayment  or  water  service 
contract  refers  to  any  legal  arrangement 
in  which  the  United  States  agrees  to 
supply  agricultural  water  to  particular 
districts,  and  includes  any  subcontracts 
to  master  agreements  with  particular 
districts. 

(t)  Resident  holder  is  a  person  having 
a  beneficial  ownership  interest  in,  or 
who  leases,  land  receiving  project 
water,  who  is  eighteen  years  of  age  or 
older,  who  is  an  actual  bona  fide 
resident  on  or  in  the  neighborhood  of  the 
land,  and  who  is  substantially  involved 
in  the  farming  operation  on  the  land 
receiving  project  water. 

(u)  Secretary  or  contracting  officer 
shall  mean  the  Secretary  of  Ae  Interior 
or  his  duly  auAorized  representative. 

§426.5  Residency. 

(a)  Except  as  provided  by  subsections 

(b),  (c),  (d),  or  (e)  below,  all  persons  who 
have  a  beneficial  ownership  interest  in, 
or  who  lease,  land  receiving  project 
water,  shall  be  resident  holders  in  oixler 
to  maintain  eligibility  to  receive  project 
water. 

(b)  Notwithstanding  subsection  (a) 
above,  the  Secretary  may,  upon 
application  submitted  under  oaA  by  an 
individual  showing  Aat  he  or  she  has 
previously  met  Ae  residency 
requirement  while  owning  dr  controllmg 
land  receiving  project  water,  but  is  no 
longer  able  to  qualify  as  a  resident 
because  of  ill-healA,  age,  or  oAer 
physical  mfirmity  requiring  Ae 
establishment  of  residency  more  Aan  50 
miles  from  the  land  benefited,  waive  Ae 
residency  requirement  for  Aat 
individual. 

(c)  Except  as  o  Aerwise  provided  by 
subsection  (d)(5),  when  land  receiving 
project  water  is  leased,  both  Ae  lessor 


and  lessee  must  qualify  as  resident 
holders  m  order  for  Ae  land  to  remain 
eligible  to  receive  project  water. 

(d)  In  recognition  of  Ae  fact  Aat  Ae 
residency  requirement  has  not  been 
enforced  for  many  years,  and  in  order  to 
avoid  undue  hardships  Aat  may  arise  if 
the  requirement  is  enforced  too 
abruptly,  Ae  following  rules  shall  apply 
to  allow  gradual  enforcement  of  Ae 
requirement: 

(1)  A  taker  of  land  after  January  1, 

1978  must  be  an  eligible  taker  m  order  to 
maintain  eligibility  to  receive  project 
water  on  the  land. 

(2)  Individuals  who  own  land 
purchased  prior  to  January  1, 1978,  who 
are  not  now  resident  owners,  but  who 
oAerwise  qualify  to  receive  project 
water  on  Aeir  lands,  need  not  become 
resident  holders.  New  owners  taking  at 
the  first  transfer  of  beneficial 
ownership,  however  it  occurs,  must  be 
eligible  takers. 

(3)  Where  a  family  corporation  or 
other  form  of  multiple  ownership 
comprised  of  mdividuals  m  a  family 
relationship  wiA  each  other,  owned 
land  eligible  to  receive  project  water 
prior  to  January  1, 1978,  Ae  mdividuals 
involved  need  not  become  resident 
holders  to  maintain  Aeir  eligibility  to 
receive  project  water.  Transferees,  by 
whatever  means,  of  beneficial 
ownership  mterests  m  such  family 
corporations  or  multiple  ownerships 
referred  to  in  Ae  preceding  sentence 
must  be  eligible  takers. 

(4)  WiA  respect  to  lands  now  owned 
by  corporations  or  oAer  entities,  whose 
beneficial  owners  are  not  in  a  family 
relationship,  a  5-year  transition  period 
shall  be  provided,  to  enable  such 
owners  to  transfer  Aeir  ownership  to 
eligible  takers,  or  to  procure  oAer 
supplies  of  water. 

(5)  Current  lessees  of  lands  receiving 
project  water  who  are  not  now  resident 
holders  must  become  so  at  Ae 
termination  of  any  valid  written  leases 
of  a  limited  term  m  effect  on  January  1, 
1978,  or  5  years  fit)m  Ae  effective  date 
of  the  regulations,  whichever  is  greater. 

§  426.6  Non-excess  land,  designation, 
price  approval 

(a)  An  owner  holding  only  non-excess 
land  may  receive  project  water  for  that 
land  if  oAerwise  qualified  under  these 
rules  and  Ae  district  contract. 

(b)  An  excess  landowner  may  receive 
project  water  for  his  non-excess 
holdings  only  after  Ae  land  is 
designated  to  receive  project  water  as 
non-excess  land.  Such  designation  shall 
be  made  in  accordance  with  provisions 
of  Ae  district  contract  with  the  United 
States  or,  in  Ae  absence  of  contract 


provisions,  as  determined  by  Ae 
Secretary. 

(c)  An  excess  landowner  may,  wiA 
Ae  consent  of  the  contracting  officer, 
change  Ae  lands  designated  as  non¬ 
excess,  provided  Aat  at  least  an  equal 
amount  of  irrigable  land  becomes  excess 
by  Ae  redesignation,  under  Ae  same 
terms  and  conAtions  as  if  such  land  had 
been  excess  at  the  time  of  Ae  original 
designation. 

(d)  To  retain  its  eligibility  to  receive 
project  water,  non-excess  land  originally 
acquired  from  excess  status  for  an 
approved  price  must  be  sold  at  a  price 
approved  by  Ae  Secretary  as  not 
reflecting  project  benefits,  if  it  is  resold 
wiAin  15  years  &om  Ae  date  of 
acquisition  mto  non-excess  status.  For  a 
period  after  15  years  and  until  one-half 
of  Ae  total  irrigation  construction 
obligation  of  Ae  Astrict  m  which  the 
lands  are  situated  is  paid  m  regularly 
scheduled  mstallments,  Ae  Secretary 
shall  review  and  approve  sale  prices  to 
prevent  unreasonable  profit  from 
accruing  to  Ae  seller.  The  seller  shall 
provide  satisfactory  assurance  to  the 
Secretary  Aat  Ae  deed  transferring  land 
subject  to  Ae  provisions  of  Ais  section 
contains  a  covenant  reflecting  Ae  need 
for  price  approval  in  subsequent  sales. 

§  426.7  Class  1  equivalency. 

(a)  If  Class  1  eqmvalency  is 
auAorized  for  a  project,  an  mdividual’s 
non-excess  entitlement  using  Ae  class  1 
eqmvalency  concept  will  be  determined 
on  Ae  basis  of  his  landholding  m  each 
land  class. 

(b)  Class  1  land  and  irrigable  lands  in 
lower  land  classes  will  be  determined 
by  Ae  Bureau  of  Reclamation  m 
accordance  wiA  established 
procedures.  Irrigable  land  on  such  a 
project  will  be  classified  on  Ae  basis  of 
land  productivity  taking  mto 
consideration  latitude,  climate,  land 
development,  and  farm  production  costs, 
soil  ty^,  drainage,  and  quality  of  water. 

(c)  Class  1  eqmvalency  factors  are 
determined  by  comparing  Ae  productive 
potential  of  class  1  land,  under  average 
management,  wiA  Ae  productive 
potential  of  lower  class  land.  The 
objective  is  to  establish  Ae  fraction  of 
an  acre  of  class  1  land  which  is  equal  in 
net  value  of  production  to  an  acre  of 
each  other  class  of  land.  Equivalency 
factors  based  on  physical  and  economic 
criteria  shall  be  determined  by  Ae 
Secretary,  unless  Congress  has 
established  them  by  statute.  Where 
determined  by  the  Secretary, 
equivalency  factors  established  for  a 
district  will  be  published  in  Ae  Federal 
Register  at  least  60  days  prior  to  Aeir 
application  to  lands  of  Ae  district. 
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(d)  Class  1  equivalency  can  be  used 
by  a  district  only  where  authorized  by 
Congress  and  only  if  its  repayment  or 
water  service  contract  with  the  United 
States  contains  a  provision  for  its  use. 

§  426.8  Circumstances  under  which 
project  water  may  be  deiivered  to  excess 
lands. 

Project  water  may  be  delivered  to 
excess  lands  only  under  the  following 
circumstances; 

(a)  Recordable  contract.  (1)  Excess 
land  may  receive  project  water  if  the 
owner,  under  terms  and  conditions 
satisfactory  to  the  Secretary,  executes  a 
valid  recordable  contract  for  the  sale  of 
that  land  to  an  eligible  taker.  No  excess 
land  may  become  eligible  to  receive 
water  by  the  execution  of  a  recordable 
contract  unless  such  excess  land  was 
owned,  on  the  date  of  initial  availability 
of  water  to  the  district,  by  the 
landowner  requesting  execution  of  the 
recordable  contract.  Where  project 
water  is  made  available  to  excess  land 
through  temporary  diversion  or 
withdrawal  facilities,  the  Secretary  may 
establish  the  date  of  initial  availability 
of  water  for  the  land  at  that  date,  and 
require  the  execution  of  a  recordable 
contract  before  further  deliveries  can  be 
made. 

(2)  Land  made  excess  because  of  new 
regulations,  enforcement  policies  or 
court  decisions  may  have  been 
purchased  at  a  price  which  reflects  the 
availability  of  federally-subsidized 
water.  Therefore,  the  Secretary  may,  in 
his  discretion,  execute  contracts  for 
such  land  which  provide  that  the  land 
may  be  sold  under  terms  and  at  a  price 
the  Secretary  deems  fair  and  equitable 
considering  all  the  circumstances, 
including  the  price  at  which  the  land 
was  purchased.  Where  the  Secretary 
decides  to  execute  such  a  recordable 
contract,  owners  of  such  excess  lands 
shall  iiave  one  year  from  the  effective 
date  of  these  regulations  to  sign  the 
recordable  contract  in  order  not  to 
interrupt  delivery  of  project  water  to 
such  excess  lands. 

(3)  Repayment  and  water  service 
contracts  executed  after  the  date  of 
these  regulations  shall  include  the 
following  provisions  for  recordable 
contracts:  (i)  a  landowner  shall  execute 
a  recordable  contract  with  respect  to 
any  excess  land  not  later  than  5  years 
after  the  date  of  initial  availability  of 
water;  (ii)  the  sale  price  must  not  reflect 
value  that  can  be  attributed  to  the 
construction  or  proposed  construction  of 
the  project;  (iii)  no  recordable  contract 
period  shall  extend  beyond  5  years  after 
the  date  of  initial  availability  of  water; 
(iv)  if  the  disposition  of  the  land  is  not 
completed  by  the  end  of  the  recordable 


contract  period,  irrevocable  power  of 
attorney  shall  vest  in  the  Secretary  as 
attorney  in  fact  for  the  landowner  to  sell 
the  lands  under  such  conditions  suitable 
to  the  Secretary;  (v)  prior  to  the  end  of 
the  recordable  contract  period,  excess 
land  may.  with  approval  of  the 
contracting  officer,  be  withdrawn  from 
contract  coverage  and  redesignated  non¬ 
excess  provided  that  at  least  an  equal 
amount  of  irrigable  land  previously 
designated  non-excess  is  substituted 
and  becomes  subject  to  all  the  terms  of 
the  recordable  contract  as  though  it 
were  originally  subject  to  them;  (vi) 
recordable  contracts  shall  remain  in 
force  until  the  sale  of  the  land  is 
consummated  as  approved  by  the 
Secretary;  (vif)  no  recordable  contract 
with  respect  to  excess  lands  held  in  a 
multiple  ownership  arrangement  will  be 
of  any  force  or  effect  unless  all  persons 
or  entities  having  an  interest  in  the 
ownership  are  bound  by  the  terms  of  the 
recordable  contract. 

(b)  Involuntary  Acquisition  of  Excess 
Land.  Project  water  may  be  delivered  to 
lands  which  become  excess  when 
acquired  by  foreclosure  or  other  process 
of  law,  by  conveyance  in  satisfaction  of 
mortgage,  by  inheritance,  or  by  devise, 
only  in  accordance  with  the  Act  of  July 
11. 1956  (70  Stat.  524). 

(c)  Lands  Acquired  by  Surviving 
Spouse.  Non-excess  lands  which 
become  excess  in  the  ownership  of  a 
surviving  spouse  upon  the  death  of  a 
husband  or  wife  may  receive  project 
water  only  in  accordance  with  the  Act  - 
of  September  2, 1960  (74  Stat.  732). 

(d)  Excess  Lands  Owned  by  States, 
Political  Subdivisions,  and  Agencies 
Thereof.  Such  lands  are  eligible  for 
project  water  in  accordance  with  the 
Act  of  July  7, 1970  (84  Stat.  411), 

(e)  Lands  Administered  or  Controlled 
by  Federal  Agencies.  If  project  water  is 
delivered  to  lessees  of  Federal  lands  for 
irrigated  farming  purposes,  the  lessees 
shall  be  bound  by  the  same  restrictions 
as  the  landowner  unless  the  Solicitor 
has  published  a  formal  indexed 
Memorandum  Opinion  holding  Congress 
did  not  intend  the  reclamation  law  to 
apply, 

(f)  Excess  Lands  Subject  to  the  Small 
Reclamation  Project  Act  and  Other 
Special  Statutory  Provisions.  These 
provisions,  listed  at  §  426.3(d),  allow  for 
payment  of  interest  on  excess  lands  to 
allow  delivery  of  project  water. 

(g)  Projects  exempted  by  statutes. 
These  provisions  are  listed  at  §  426.3(a) 
and  exempt  those  projects  from  the 
acreage  limitation  restrictions  of 
reclamation  law.  The  residency 
requirement  however,  remains  in  effect 
unless  and  until  Congress  otherwise 
provides. 


§  426.9  Lands  not  eligible  to  receive 
project  water. 

(a)  Excess  lands  are  not  eligible  to 
receive  project  water  except  as  provided 
by  §  426.8. 

(b)  Land  acquired  into  excess  status 
after  the  annoimded  date  of  initial 
availability  of  project  water  and  after 
the  effective  date  of  these  regulations  is 
not  eligible  to  be  placed  imder 
recordable  contract,  except  as  provided 
in  §  426.8(a)(2). 

(c)  Land  owned  or  leased  by 
individuals  who  do  not  comply  with  the 
residency  requirements  set  forth  in 

§  426.5  are  not  eligible  to  receive  project 
water. 

(d)  Land  owned  or  leased  by 
corporations  or  multiple  ownerships 
which  do  not  meet  the  requirements  set 
forth  in  section  426.12  are  not  eligible  to 
receive  project  water. 

§  426. 10  Disposition  of  excess  lands. 

(a)  Except  as  provided  in  section 
426.8(a)(2),  in  order  to  become  eligible  to 
receive  project  water  in  the  hands  of  the 
taker,  excess  lands  must  be  disposed  of 
to  an  eligible  taker  at  a  price  approved 
by  the  Secretary,  based  on  their  bona 
fide  value  at  the  date  of  appraisal 
without  reference  to  the  enhancement  .o 
the  construction  or  proposed 
construction  of  project  works. 

(b)  Up  to  one  year  before  expiration  of 
the  recordable  contract  disposition 
period  the  owner  of  excess  land  can 
dispose  of  the  excess  land  to  an  eligible 
taker  of  his  choice  provided  the  taker  is 
a  family  relation,  a  long-time  tenant  or 
employee,  or  an  adjoining  neighbor  of 
the  excess  landowner.  When  excess 
land  under  recordable  contract  is  not 
sold  prior  to  the  expiration  of  the 
recordable  contract  period,  power  of 
attorney  shall  vest  in  the  Secretary,  who 
shall  sell  the  land  by  lottery  or  other 
impartial  means  to  an  eligible  taker  of 
excess  land. 

(c)  If  the  excess  landowner  has  not 
sold  his  or  her  excess  land  to  a  person 
eligible  under  subsection  (b)  of  this 
section  by  one  year  before  power  of 
attorney  vested  in  the  Secretary,  the 
excess  landowner  shall  divide  his  land 
under  recordable  contract  into  parcels 
of  no  more  than  160  acres.  If  he  or  she 
fails  to  do  so,  the  Secretary  shall  divide 
the  land. 

(1)  When  the  excess  landowner 
desires  to  sell  his  or  her  land  other  than 
to  a  person  eligible  under  subsection  (b), 
and  in  no  event  less  than  six  months 
before  the  power  of  attorney  vests  in  the 
Secretary  as  provided  in  the  recordable 
contract,  the  Secretary  shall  publish 
widely  a  notice  of  availability  of  such 
land,  which  describes  the  land  and  its 
possible  uses,  and  which  includes  the 
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expiration  date  of  the  recordable 
contract. 

(2)  All  prospective  eligible  non-excess 
owners  interested  in  the  purchasing  a 
particular  parcel  shall  Hie  with  the 
Regional  Director  formal  expression  of 
interest  which  will  describe  their 
financial  and  other  capacity  to  own  and 
farm  the  land. 

(3)  When  the  owner  of  the  particular 
parcel  under  recordable  contract  desires 
to  sell  the  land  other  than  to  a  person 
eligible  under  subsection  (b)  of  this 
section,  or  when  power  of  attorney  vests 
in  the  Secretary  imder  the  recordable 
contract,  the  Secretary  shall,  by  lottery 
or  other  impartial  means,  select  from 
those  expressing  an  interest,  a  piu'chaser 
of  the  land  at  the  approved  price. 

(4)  The  propsective  purchaser  shall 
have  ninety  days  to  obtain  financing. 
Extension  of  this  period  may  be  granted 
upon  good  cause.  Such  hnancing  must 
comply  with  reasonable  terms 
established  by  the  owner  or,  if  power  of 
attorney  has  vested,  with  the  terms  of 
the  district  contract  with  the  United 
States. 

(d)  Applications  for  excess  land  sale 
price  approval  and  for  owner  or  buyer 
eligibility  determinations  shall  be  ^ed 
with  the  district  and  the  appropriate 
office  of  the  Bureau  of  Reclamation  in  a 
form  satisfactory  to  the  Secretary. 

(e)  The  seller  will  not  be  permitted  to 
lease  the  land  back  from  the  purchaser. 
The  seller  must  not  retain  any  interest  in 
the  land  sold  other  than  a  purchase 
money  mortgage  or  other  equivalent 
purchase  money  security  instnunent 
The  seller  may  retain  mineral  rights  and 
rights-of-way  or  access  to  his  or  her 
remaining  holdings. 

(f)  The  piirchaser  shall  not  be  required 
to  purchase  personal,  nonHxture  farm 
property  as  a  condition  to  pmt:hasing 
excess  land.  Personal  nonHxture 
property  with  a  value  of  more  than  $500 
that  the  seller  wishes  to  sell  at 
approximately  the  same  time  as  the 
excess  land  must  be  reported  in  a 
manner  satisfactory  to  the  Secretary  for 
inclusion  in  the  appraisal  of  the 
property.  A  full  disclosure  of  all  items  to 
be  sold,  including  the  prices  at  which 
they  are  to  be  sold,  ust  be  made  in 
application  for  excess  land  sale  price 
approval. 

(g)  A  gift  or  exchange  of  excess  land 
must  be  approved  in  the  same  manner 
as  a  bona  fide  sale  for  value,  in  order  for 
the  land  to  be  eligible  to  receive  project 
water. 

(h) The  Secretary  shall  have  a  power 
of  attorney  to  sell  the  land  of  a  person 
who  has  stated  his  intent  to  become  a 
resident  holder  as  described  in 

§  426.4(t),  but  who  fails  to  do  so  within 
the  time  allowed.  The  deed  by  which  the 


excess  land  is  conveyed  shall  contain 
this  restriction  for  those  who  do  not 
qualify  as  resident  owners  at  the  time  of 
purchase. 

(i)  Excess  land  sold  in  violation  of 
these  regulations  will  not  be  eligible  to 
receive  project  water. 

§426.11  Appraisals. 

All  appraisals  of  excess  land  and  non¬ 
excess  land  subject  to  the  price 
approval  requirement  of  §  426.5(d]  shall 
be  made  as  follows: 

(a)  Appaisals  of  excess  land  shall  be 
made  upon  request  of  the  landowners  or 
a  prospective  buyer,  or  when  power  of 
attorney  provided  for  in  a  recordable 
contract  vests  in  the  Secretary. 

(b)  Appraisals  shall  be  based  on  the 
fair  market  value  of  the  land  at  the  time 
of  appraisal,  without  reference  to  the 
enhancement  attributable  to  the 
construction  or  proposed  construction  of 
the  project. 

(c)  Appraisals  shall  be  made  by  an 
appraiserjsj  designated  by  the 
Secretary.  The  cost  of  the  Hrst  appraisal 
shall  be  paid  by  the  United  States.  The 
landowner  or  prospective  buyer  may 
request  a  reappraisal  within  60  days  of 
notification  from  the  United  States  of 
the  appraised  value.  The  party 
requesting  a  reappraisal  may  determine 
whether  the  appraisal  is  to  be  made  by  a 
single  appraiser  or  a  panel  of  three 
appraisers  approved  by  the  Secretary. 
The  cost  of  this  reappraisal  shall  be  paid 
by  the  party  requesting  it. 

(d)  The  value  of  all  improvements  on 
excess  lemd,  including  structures,  wells, 
pumps,  permement  plantings  and  other 
property  that  may  be  included  with  a 
sale  of  excess  land  consistent  with 
section  426.10(f),  shall  be  appraised  on 
the  basis  of  its  fair  market  value  in 
accordance  with  standard  appraisal 
procedures. 

(e)  The  Secretary  will  funish  the 
appraiser  with  the  following  information 
about  nonproject  water  that  may  be 
available  to  irrigate  the  parcel  being 
appraised.  The  Secretary  shall 
determine  the  amount  of  nonproject 
water  available  to  the  parcel  being 
appraised,  giving  consideration  to  any 
lawful  and  vested  water  rights.  If  an 
unadjudicated  underground  water 
supply  is  involved,  an  allocation  will  be 
made  to  the  land  being  appraised  of  the 
lawfully  available  nonproject 
groundwater  as  of  die  date  of  initial 
availability  of  water.  The  amount 
allocated  shall  be  reduced  by  the 
quantity  that  would  have  been  used  on 
the  basis  of  preproject  cropping  patterns 
up  to  the  date  of  appraisal.  This 
allocation  shall  then  be  increased  by  the 
amount  of  nonproject  recharge  available 
to  the  land  being  appraised.  The  value 


of  the  designated  property  must  reflect 
the  projected  continuing  availability  or 
nonavailability  of  the  nonproject  water 
supply  considering  preproject  cropping 
patterns  and  nonproject  recharge. 

(f)  The  Secretary  shall  not  approve 
appraisals  of  excess  lands  made  after 
the  sale  has  been  consummated,  except 
as  provided  in  426.6(d). 

§  426.12  Forms  of  ownership. 

A  multiple  ownership  shall  not  own 
more  than  160  acres  for  each  owner, 
shareholder,  partner,  or  beneficiary  who 
is  qualified  to  be  a  participant  in  the 
multiple  ownership.  In  no  event  shall  a 
multiple  ownership  own  more  that  640 
acres  of  land  served  with  project  water. 
A  multiple  ownership  may  lease  an 
amount  of  land  which,  when  added  to 
the  land  it  owns,  equals  no  more  than 
960  acres.  All  multiple  ownerships  must 
meet  the  conditions  set  forth  below: 

(a)  Individual  ownership.  An 
individual  may  receive  project  water  for 
his  or  her  lands  if  he  or  she  meets  all  the 
requirements  of  an  eligible  taker  as 
defined  in  section  426.4(g) 

(b)  Tenancies  in  common,  joint 
tenancies,  and  tenancies  by  the  entirety. 
In  order  for  these  ownerships  to  hold 
more  than  the  maximum  acreage 
allowed  for  an  individual,  (1)  each 
owner  included  must  qualify  as  an 
eligible  taker  of  excess  land,  and  (2)  a 
family  relationship  must  exist  among  all 
the  owners. 

(c)  Corporations.  In  order  for  a 
corporation  to  hold  more  than  the 
maximum  acreage  allowed  for  an 
individual,  (1)  each  shareholder  must 
qualify  as  an  eligible  taker,  and  (2)  a 
family  relationship  must  exist  among  all 
the  shareholders. 

(d)  Partnerships.  A  partnership  must 
comply  with  ea^  of  the  following  in 
order  to  hold  more  than  the  maximum 
allowable  acreage  for  an  individual:  (1) 
each  partner  must  qualify  as  an  eligible 
taker,  and  (2)  each  partner  must  have  a 
right  to  partition  or  alienate  his  share  of 
the  property,  and  (3)  a  family 
relationship  must  exist  among  all  the 
partners. 

(e)  Trusts.  A  trust  may  hold  up  to  one 
nonexcess  entitlement  of  land  per 
beneficiary  provided  each  of  the 
following  criteria  is  met: 

(1)  Each  beneficiary  qualifies  as  an 
eligible  taker. 

(2)  The  trustee  is  unrelated  to  the 
trustor  or  the  beneficiaries  and  is  not  an 
employee  of  the  trustor. 

(3)  The  trust  is  irrevocable  and 
constitutes  a  grant  of  ail  ownership, 
dominion,  and  control  over  a 
specifically  described  parcel  of  land. 

(4)  The  trust  property  consists  solely 
of  the  land  granted; 
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(5)  The  trust  document  identifies  each 
person  who  is  a  beneficiary  and 
prescribes  the  undivided  interest  of  each 
in  the  trust  property,  which  undivided 
interest  in  no  event  shall  represent  a 
share  in  the  total  corpus  of  the  trust 
greater  than  the  ratio  of  one  non-excess 
entitlement  to  the  total  acreage  of  the 
trust. 

(6}  The  trustee  named  receives 
compensation  only  for  management 
services,  and  neither  acquires  any 
interest  of  a  beneficiary  nor  transacts  in 
his  individual  capacity  any  business 
with  the  trust.  Any  attempt  to  do  either 
shall  void  the  eligibility  of  the  land  in 
the  trust  to  receive  water. 

(7)  The  trustee  makes  periodic 
distribution  of  net  returns  from 
operations  to  beneficiaries  in  proportion 
to  their  undivided  interests  in  the  trust 
property. 

(8)  If  at  any  time  the  undivided 
interest  of  a  beneficiary  represents  an 
area  of  irrigated  land  excess  to  that 
which  he  might  hold  as  a  non-excess 
owner,  the  trustee  shall  designate  the 
land  which  is  to  receive  water  as  non¬ 
excess  based  on  §  426.5(a].  In  the 
absence  of  such  designation  all  land  in 
the  trust  shall  be  deemed  excess  so  long 
as  that  situation  continues  to  exist.  If  a 
beneficiary  acquires  other  land  not  in 
the  trust  which,  together  with  his 
beneficial  interest,  exceeds  that  which 
be  may  hold  as  a  non-excess  owner,  the 
land  not  in  the  trust  that  exceeds  the 
non-excess  entitlement  of  the 
beneficiary  shall  be  deemed  excess 
land. 

(9)  Each  beneficiary  or  guardian  of  a 
beneficiary  has  the  right,  at  his  option, 
to  a  partition  within  the  trust  of  his 
interest  in  the  trust. 

(10)  A  family  relationship  exists 
among  all  the  beneficiaries. 

(f)  Unrelated  adults.  Notwithstanding 
the  requirements  set  forth  in  (a)  through 
(e)  above,  any  two  eligible  takers  may 
own  land  in  the  forms  of  ownership  in 

(a)  through  (e)  above  regardless  of 
whether  they  are  ima  family  relationship 
with  each  other. 

(g)  Minors.  An  individual  under 
ei^teen  years  of  age  may  beneficially 
own  land  served  by  project  water  so 
long  as  the  acreage  involved  is  counted 
against  the  ownership  entitlement  of  an 
eligible  taker. 

§426.13  Leases. 

(a)(1)  Each  individual  owner  may 
lease  an  amount  of  land  served  with 
project  water  which,  when  added  to  the 
land  served  with  project  water  he  or  she 
owns,  equals  no  more  than  480  acres.  If 
an  individual  does  not  own  land  served 
with  project  water,  he  or  she  may  lease 
up  to  480  acres. 


(2)  A  multiple  ownership  authorized 
under  section  426.12  may  lease  an 
amount  of  land  served  with  project 
water  which,  when  added  to  the  land 
served  with  project  water  it  owns, 
equals  no  more  than  960  acres. 

(b)  Except  as  provided  in  section 
426.5,  both  the  lessor  and  lessee  must 
qualify  as  resident  holders  as  defined  in 
426.4(t).  If  the  lessor  or  lessee  is  a 
multiple  ownership,  all  owners, 
shareholders,  partners,  or  beneficiaries 
of  the  multiple  ownership  must  qualify 
as  resident  owners, 

(c)  Each  lease  of  lands  served  by 
project  water  must  be  filed  by  the  lessee 
with  the  District,  which  shall  maintain  a 
file  for  public  inspection  and  report  to 
the  Secretary  annually  on  the  number 
and  terms  of  outstanding  leases  of  lands 
within  the  District  served  by  project 
water,  including  such  specific 
information  as  the  Secretary  may 
request. 

(d)  This  section  shall  not  apply  during 
the  term  of  any  valid  written  lease  of  a 
limited  term  in  effect  on  January  1, 1978, 
or  5  years  from  the  effective  date  of 
these  regulations,  whichever  is  greater. 

§426.14  Application  of  the  acreage 
limitation. 

(a)  The  provisions  of  §  §  426.12  and 
426.13  will  apply  immediately  to  any 
purchaser  or  lessee  of  lands,  excess  or 
non-excess,  occurring  after  January  1, 
1978. 

(b)  The  acreage  limitation  of 
reclamation  law  shall  apply  to  all  land 
owned  by  any  one  individual  or  entity 
regardless  of  whether  the  lands  (1)  are 
served  by  more  than  one  federal  project 
subject  to  reclamation  law;  or  (2)  are 
located  in  more  than  one  district 
receiving  project  water  subject  to 
reclamation  law.  Owners  of  land  made 
excess  by  this  provision  shall  have  one 
year  from  the  effective  date  of  these 
regulations  in  which  to  comply  with  the 
provisions  of  these  regulations  to  allow 
continued  delivery  of  federally- 
subsidized  project  irrigation  water. 

(c)  Corporations  or  multiple 
ownerships,  in  which  all  shareholders, 
tenants,  owners,  partners  or 
beneficiaries  were  not  in  a  family 
relationship  as  defined  in  section 
426.4(j)  on  August  25, 1977,  will  have 
five  years  from  the  effective  date  of 
these  regulations  to  transfer  their  lands 
receiving  project  water  to  eligible  takers 
as  defined  in  section  426.4(g)  in  order  for 
the  lands  to  maintain  eligibility  to 
receive  project  water.  Recordable 
contracts  in  effect  on  the  effective  date 
of  these  regulations  will,  however,  be 
honored. 


§  426.15  Commingling. 

(a)  Project  water  may  be  stored  in  or 
transported  from,  through,  or  by  means 
of  nonfederally  constructed  facilities 
used  to  convey  nonproject  water  if,  in 
the  opinion  of  the  Secretary,  such 
mingling  is  necessary  to  avoid 
duplication  of  facilities.  The  provisions 
of  Reclamation  law  and  of  these 
regulations  shall  be  applicable  only  to 
the  quantity  of  project  water  thus 
involved. 

(b)  When  mingling  project  water  with 
nonproject  water  is  permitted,  the 
contractor  shall  be  required  to  take  such 
actions,  keep  such  records,  and  install 
and  maintain  such  measuring  devices  as 
in  the  opinion  of  the  Secretary  are 
necessary  to  ensure  that  at  no  time  is 
the  quanity  of  water  delivered  to,  or 
removed  as  drainage  water  from,  lands 
ineligible  for  project  irrigation  benefits 
under  Reclamation  law  greater  than  the 
quantity  introduced  firom  nonproject 
sources. 

(c)  Federally  financed  facilities 
constructed  to  replace  private  facilities 
previously  used  to  serve  private  lands 
but  destroyed,  impaired  or  rendered 
inoperative  by  project  construction,  are 
considered  non-federally  constructed 
facilities  for  the  purposes  of  this  section, 
if  the  Secretary  finds  no  additional 
water  is  made  available  as  a  result  of 
the  construction  of  the  new  facilities. 

§426.16  Recordkeeping  by  districts. 

In  addition  to  specific  requirements 
established  in  these  regulations,  the 
Districts  shall  compile  and  maintain 
residency,  land  ownership,  and  lease 
records  and  such  other  information  and 
records  that  the  Secretary  determines 
are  reasonably  necessary  to  assist  in 
enforcing  these  regulations  and 
reclamation  law.  These  records  shall  be 
in  a  form  satisfactory  to  the  Secretary 
and  shall  include,  but  may  not  be 
limited  to:  (i)  identity  and  residence  of 
ovvners  and  lessees  of  lands  receiving 
project  water,  and  number  of  acres 
owned  or  leased;  and  (ii)  sale  price  of 
excess  and  formerly  excess  lands. 
Reports  shall  be  furnished  to  the 
Secretary-by  the  District  in  such  form 
and  on  such  dates  as  the  Secretary  may 
require.  Subject  to  applicable  laws  and 
regulations,  the  Secretary  shall  have  the 
right  to  examine  and  copy  the  records 
kept  by  the  District. 

§  426.15  Decisions  and  appeals. 

Unless  otherwise  provided  by  the 
Secretary,  the  Regional  Director  shall 
make  any  determination  required  under 
these  rules  and  regulations.  A  party 
directly  affected  by  such  determination 
may  appeal  in  writing  to  the 
Commissioner  of  the  Bureau  of 
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Reclamation  within  30  days  of  receipt  of 
the  Regional  Director’s  determination. 
The  affected  party  shall  have  an 
additional  30  days  thereafter  within 
which  to  submit  a  supporting  brief  or 
memorandum  to  the  Commissioner.  The 
Regional  Director’s  determination  will 
be  held  in  abeyance  until  the 
Commissioner  has  reviewed  the  matter 
and  rendered  a  decision.  Pertinent 
addresses  are  shown  below: 
Commissioner,  Water  and  Power  Resources 
Service,  Department  of  the  Interior,  18th 
and  C  Street,  MW.,  Washington,  DC  20240 
Regional  Director,  Pacific  Northwest  Region, 
Water  and  Power  Resources  Service,  550 
West  Fort  Street,  P.O.  Box  043,  Boise,  ID 
83724 

Regional  Director,  Mid-Pacific  Region,  Water 
and  Power  Resources  Service,  Federal 
Office  Building,  2800  Cottage  Way, 
Sacramento,  CA  95825 
Regional  Director,  Lower  Colorado  Region, 
Water  and  Power  Resources  Service, 
Nevada  Highway  and  Park  Street,  P.O.  Box 
427,  Boulder  City,  NV  89005 
Regional  Director,  Upper  Colorado  Region, 
125  South  State  Street,  P.O.  Box  11568,  Salt 
Lake  City,  UT  84147 

Regional  Director,  Southwest  Region,  Water 
and  Power  Resources  Service,  714  South 
Tyler,  Amarillo,  TX  79101 
Regional  Director,  Upper  Missouri  Region,  316 
North  26th  Street,  P.O.  Box  2553,  Billings, 
MT  59103 

Regional  Director,  Lower  Missouri  Region, 
Water  and  Power  Resources  Service, 
Building  20,  Denver  Federal  Center,  P.O. 
Box  25247,  Lakewood,  CO  80225 

(FR  Doc.  81-1257  Filed  1-13-81: 8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Water  and  Power  Resources  Service 
(INT-DES81-1] 

Acreage  Limitation;  Availability  of 
Draft  Environmental  Statement 

Pursuant  to  section  102(2)(c)  of  the 
National  Policy  Act  of  1969,  as 
amended,  the  Department  of  the  Interior 
has  prepared  a  draft  environmental 
impact  statement  on  proposed  rules  and 
relations  for  administering  the 
acreage  limitation  provisions  of 
Reclamation  law.  The  statement 
examines  the  effects  of  the  proposed 
rules,  as  well  as  several  alternatives,  on 
farms  in  the  17  Western  States  which 
are  served  with  federally  developed 
water  and  subject  to  the  acreage 
limitation  provisions.  Written  comments 
'may  be  submitted  to:  Phillip  T.  Doe. 
Study  Co-Team  Leader.  Water  and 
Power  Resources  Service,  Engineering 
and  Research  Center.  P.O.  Box  25007,  D- 
700,  Denver,  CO  80225,  Telephone;  (303) 
234-2016.  The  closing  date  for  written 
comments  is  March  16, 1981. 

Copies  of  the  draft  environmental 
statement  are  available  for  inspection  at 
the  following  locations: 

Director,  Office  of  Environmental  Affairs. 
Room  7622,  Water  and  Power  Resources 
Service,  Washington,  DC  20240,  Telephone: 
(202)  343-4991 

Division  of  Management  Support,  General 
Services,  Library  Section.  Code  950, 
Engineering  and  Research  Center,  P.O.  Box 
25007,  Denver  Federal  Center,  Denver.  CO 
80225,  Telephone:  (303)  234-3019 
Regional  Director,  Pacific  Northwest  Region. 
Water  and  Power  Resources  Service,  550 
West  Fort  Street,  P.O.  Box  043,  Boise.  ID 
83724,  Telephone:  (208)  384-1208 
Regional  Director,  Mid-Pacific  Region,  Water 
and  Power  Resources  Service,  Federal 
Office  Building.  2800  Cottage  Way, 
Sacramento,  CA  95825,  Telephone:  (415) 
916-4680 

Regional  Director,  Lower  Colorado  Region. 
Water  and  Power  Resources  Service. 
Navada  Highway  and  Park  Street,  P.O.  Box 
427,  Boulder  City,  NV  89005,  Telephone: 
(703)  293-7652 

Regional  Director,  Upper  Colorado  Region, 
125  South  State  Street,  P.O.  Box  11568,  Salt 
Lake  City,  UT  84147,  Telephone:  (801)  234- 
5457 

Regional  Director,  Southwest  Region,  Water 
and  Power  Resources  Service.  714  South 
Tyler,  Amarillo,  TX  79101,  Telephone:  (806) 
378-5400 

Regional  Director,  Upper  Missouri  Region. 
316  North  26th  Street,  P.O.  Box  2553, 
Billings.  MT  59103,  Telephone:  (406)  657- 
6412 

Regional  Director,  Lower  Missouri  Region. 
Water  and  Power  Resources  Service, 
Building  20,  Denver  Federal  Center,  P.O. 
Box  25247,  Lakewood,  CO  80225, 
Telephone:  (303)  234-3327 


Copies  will  also  be  available  for 
inspection  at  other  Federal  offices  and 
public  and  university  libraries  within 
each  region.  Their  location  may  be 
obtained  by  contacting  the  appropriate 
regional  office. 

Individual  copies  of  the  statement 
may  be  obtained  on  request  to  any  of 
the  offices  shown  above. 

Public  hearings  on  the  draft 
environmental  impact  statement  at 
locations  throughout  the  17  Western 
States  and  in  Washington,  D.C.  will  be 
scheduled.  Publication  of  the  dates  and 
locations  for  these  hearings  will  be 
made  in  a  subsequent  notice  in  the 
Federal  Register. 

Dated:  January  7, 1981. 

Cedi  D.  Andrews, 

Secretary  of  the  Interior. 
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